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JURISDICTION AND ASSIGNMENT OF ERROR 


Appellees complain (BR. 1) } that we have not indicated 


| 
Peemoegeis Of this court's jurisdiction nor (BR. 2) have we see 


ieee specification of errors. Our brief, however, duice 


iireralily followed the Federal Rules of Appellate Procedurejse— 
foowere July 1, 1968, Rule 28 of which specifies the convene ; 
an appellant's brief. Nowhere in the rule is provision made | 
fiemeet cher = Statement of jurisdictional grounds or @ sueei: 1] 


GAUIOM Oil Cicidenrs - 


al ey Appellee's Brief is referred to herein as BR; pies S 
Spening Brief is referred to herein as OP. BR; Trefers 


memolerk's Transcript. 


Lest appellees be misled, however, let us say that this 


COM em Urisdiction of this appeal rests Saquarelyv on the 


Daste underlying appellate statute, 28 U.S.C.A. 1291, which 


ONCIONy lets 


Byl291. Binal decisions of district courts 


ane courts Of appeals shail have jurisdictaen 
ee appeals from all final decisions of the districe 


courts of the United 


States. . ., except where a 


direct review may be had in the Supreme Court." 


And that the "Specification of Errors" which appellees seek 


imeemoc found in the "Statement of Issues to be Presented 


for Review" (see Rule 28[a][2], F.R.A.P., supra), on pages 1 


pememot Our Opening brief: 


mel) Dad the District Court have jurisdictionmse 
review the actions of the defendant unions? 


(2) Was plaintiff deprived of the rights of speech 
mie@eascembly within the unions suaranveed| tonite 
Pee. s.C.A. 411(a)(1) and (2)? 


(3) Was plaintiff denied the safeguards against 
mioreoper disciplinary action guaranteed To lanwog 
Bo Ce het (a) (5) oe! (OR. BE 2 eee 


| 


time claimed errors of the District Court obviously sare te 


holding that questions 2 and 3, supra, were to be answered in 


Miem@ecative, rather than 
aa 
Piet pO. 12, 15). 


(Meeeohis behind us, 


pe eouestion 1, supra, we 
Peemvistricy Court in 
Moe eR. 11). Apparently 


in the affirmative (see our Opening 


we turn to the issues On thewmerua 


eoncede, was answered correctly by 
assuming jurisdiction of this case 
appellees agree with us (BR. 6) 
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IL eniare! LI 


APPELLANT WAS DEPRIVED OF THE RIGHTS GUARANTEED 
MOsEMMeEY so Wisc. F1l Gay) AND (2) ane 
HE WAS DENIED THE RIGHTS GUARANTEED TO 
Hil eye 20. S.c.) fin (es) 05) 


In our opening brief we separated the "substantive" as- 
pects of the case (those based on 41ilf[a][1]£2]) from the 


"procedural" ones (those basedm 411 [a][5]). They are, how- 


Semmeeoviously interrelated and in this reply briet we Sharm 
Peewemmnem under one heading Since the argument flows from 


| 
Om mermmrecyiy into the other. | 


Appellees, citing Salzhandler v. Caputo, 615 F. 2d 442 
oe 
(emo, 1963), recognize that Section "li(a)(1) and (2)ie- 


designed to protect the rights of a union member to discuss 


Freely, and to criticize, the management of the union and the 
Pemucoreol Its Officers. 

fopelless cannot, and do not, deny that anppellangayas tor 
a number of years engaged in precisely this kind of protected 
Memmeere and thar this was the ecriticalsarea of conflicy between 
him and the International Union which eventually expelled him 


from membership. They claim, however, that because the Inter- 


national Union found a convenient excuse upon which to peg 


3 / As we pointed out in our opening brief, Salzhandier was 
Wlrcited with approval and followed by this court in Bowlers 
feieeeesUnion v. Rafferty, 348 F. 2d 307, 311-342 (9 Car. 5 ees 
==)a case involving this very international union. 


iwemecuiOn, this court should blind itself to the realities 
feweekea by the record. hese realities are that appellant 

was an articulate champion of the autonomy of the San Francise 
iieeemeand Of the democratic rights of its members and that ae 
Wesmeois conduct on his part which brought him into open, 
motorious one Gepeaeved Comiliet will Che Maverna: iomaie 
Pieomrees dO not, because they cannot, deny that, in the | 
presence of the International President (who later cast his 

not insignificant weight on the side of appellant's expulsion), 
the International Vice-President and Executive Board Member 
Higememmstilfated the charges against appellant, who refused ce 
faeenemaw them at the informal conference and who pressed Then 
fae omwousily throughout, categorically stated that the case | 
Peawiew appellant was really being prosecuted, now becausecues 
the removal of the contracts, but because of "an accumulation 
of events that had transpired." These events, of course, had 


momeomwith appellant's opposition to international polic, emma 


Variety of internal union questions: should the books be onen | 


Gemeiesed;, Should the local or the international determine sme 
Pemmmaener paying jobs; should a credit union be permitted 7a 
Seem~ere in the local union hall; should the local subscribe vo 
a labor newspaper for its members; should the local be placed 
under an international trusteeship? 

im asserting and advocating his position on each oF hese 
feevec 2ppellant was plainly exercising rights guaranteed a, 


and protected for, him by Section 411(a)(1) and (2) of the miae 


That he was in truth and fact punished because of the 
Naccumulation of [these] events" is erystal clear from tne 


meecord . iat ea wWhab the crigik was <i ll) -anones 


A competent observer of these matters has noted that bias 
Memeecake the form of | 

"deliberately using discipline as a device to 

eliminate disliked members" (Summers, LEGAL 

LIMITATIONS ON UNION DISCIPLINE, 64 Harvard 

Law Review 1049, 1082). 
And it has been held that a member may not be punished on the 
fesmeeomwor a charge which is merely a pretext to eliminate hain 


Peeavoe Me was critical of the union's officers or solicies 


Oioomard v. M.I.T. Employees' Union, 225 F. Supp. 937 [Dc, 


Mass., 1964]) -- a case mentioned in our opening brief and not 
Eeemmaaverved to by appellees. 
Mieem the record is read in its entirety 9126 19 cles 
Piieomees precisely what happened here. Thus, not only is fi 7ere 
Meemeeiccssion of Vice President Precht noted above thage¢i1e | 
case was being prosecuted because of "an accumulation of evi- | 
dence" relating to appellant's anti-International activity, 
but there is also the unwarranted assumption of jurisdiction 
mene international union after the local people indicaved | 
maey nad no disposition to act against appellant; there 45 tne 
fact that the informal hearing was not utilized in any way by 
the International President to resolve the issue; there is 


Maet that the International President had already nrewiously 


set the formal hearing for the very following day (anticipaiim 


KF Oo wfO DO NY OD OF FP WT WD FY OD Hb DOB I TD TH FP AF WD ! 


baw) 


no doubt that the informal hearing would be aborted); there is 
the fact that the Trial Panel was impotent to rule on the 
itiweam@ational President's assumption of jurisdiction; therewre 
wiemesce that neither the Trial Panel, the Executive Boardener 
m@emeimeernational President paid the slightest attenticmece 
meemuncontradicted evidence that appellant was admittedly 
M@mevesved Dy a desire to best represent the membership ef | 
Local Lodge No. 6; there is the fact that the International 
President forwarded the recommendation for the ultimate penaltys 


| 
fgeemminrs ‘full concurrence”; there is the fact that anveyoce 


Pemmenemoer of the Bxecutive Board for a lesser penalty woulg 
have to be "fully explained"; there is the fact that several | 
memigers of the Executive Board were in financial debu eo the 
iimwagatrional, HWinally, and perhaps most importantly eunere 
iomegre (act, as the District Court itself found, that ly vaken 
oli all, this record is “barren of one shred of evidence. 
that what appellant did was "detrimental to the best interests 
Srmoopeliees." (See CT 492.) Yet, despite this fact andvmm 


toemeace Of ali the procedural violations heretofore enumerated, 


the maximum possible penalty -- expulsion -- was imposed upon 


appellant. 
| 


it the Bill “of Rights for union members ses eCwa 
Mpmeeuoctantive meaning (4illall1] and [2]) or a7 i: Gs seo | 
quire that minimum procedural guarantees are to be followed to 
feerect Union membership (411[al]L1][5]), then, on this record 


eppellant's expulsion cannot stand. 


omerie law in this regard. 


Seewepeniing brief, attention is called to Vars v. 


Miiemecourts have nov hesitated to enforce these provisions 


Siewert nocd Of Boilermakers, 215 F. Supp. 943 (DC. Conner 
mommiaucia the court set aside an expulsion order imposed by thi 
. o a es | 


oiicmemvernational upon one of its members, and stated: 


ne =i CSvermimningwwhether a full ances aa 


mooring tad been granted, it is within the proving. 
Semcine Court to satisfy itself that the findings 
PmemcOonclusions of the presiding trial nearing of 
micer, as ratified and adopted by the Executive 
wouncil, are sufficient as a matter of law to Succaum 
Peeeriding Of @uilt. |] Where the record clearlan— 
emeates that the rule of law upon which conclusions 
feme reached was in error, then such findingseand 
eenclusions should be set aside." (at 949) 


Mestirmine the wDistriey COUrtein tte Vars Cacgemmme a 


Soltero: Appeals said: 


"Tf Section 101(5) is to provide any measure 
@eeoroctection for the individual union member who 
imnds himself beseiged by the full power of the 
International Union, some review is necessary in 
order to protect such members from obvious abuses. 
Mines is e€specially true in cases such as this where 
the hearing examiner is not an independent figure 
olgerced from union controversies but 18 ad Orlige 
@e che International) Union. Thus, although the 
courts may be without power to review matters of 
@redibility or of strict weight of the evidence, a 
elese reading of the record is justified to insure 
that the findings are not without any foundation 
moecne evidence." (Vars v. International Brother. 
need of Boilermakers, ete., 320 PWM2d 576, 57 


Me ocir., 1963]; underlining supplied). 


Hpplying the foregoing principles to the record in 


this case, it is clear that the judgment of the court below 
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should be reversed. 


CONCLUSION 
foamvmie TOoregoing reasons, the judgment below should be 


reversed. 
Dome: January 31, 1969. 
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4 / This is particularly truevhere, as here, the imposition 
Sof the extreme penalty is clearly unreasonable under Be 
the circumstances and is unjust to the individual member. 
Compare Parks v. International Brotherhood of Rlectrical 
Werkers, 2030F. Supp. 288, 311 (DC, Md., 1962). 
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